





































































































































































































































































































































































































































































































































































































PSNH appends Attachments 1-3 to its Memorandum as evidence that ISO-NE was acting
as PNE’s authorized agent when ISO-NE called upon PSNH to move PNE customers to default
service. Attachments 1-3 show that: (a) ISO-NE signed an Asset Registration Form “on behalf
of” PNE; (b) an ISO-NE manual required ISO-NE to submit an Asset Registration form “as a
representative of” PNE; and (c) ISO-NE actually signed the Asset Registration Form as PNE’s
representative. Without more, none of these documents establishes an agency relationship under
applicable law.

The words of ISO-NE’s forms and manuals do not, ipso facto, create an agency
relationship between PNE and ISO-NE. Whether an agency relationship exists is a question of

fact. Herman v. Monadnock PR-24 Training Council, 147 N.H. 754, 758 (2002). New

Hampshire courts do not rely upon the words of contracts or writings when evaluating the

existence of an agency relationship. See, e.g., VanDeMark v. McDonald’s Corp., 153 N.H. 753,

761 (2006) (conducting three-part agency analysis despite language in franchise agreement that
franchisee was not agent of franchisor). Although PSNH has mined ISO-NE’s documents and
cherry picked some choice phrases that sound “agency-like,” the Commission must still evaluate
these phrases in the overall context of the three-part New Hampshire agency test: (a)
authorization; (b) consent; and (c) control.

PNE never controlled ISO-NE’s actions after default and, therefore, PSNH’s agency
argument fails. Indeed, “there are many relations in which one acts for the benefit of another
which are to be distinguished from agency by the fact that there is not control by the
beneficiary.” Restatement (Second) of Agency § 14 (1958). Put simply, although ISO-NE
might have acted for the benefit of PNE and/or its customers to ensure that PSNH complied with

its duties under the ISO-NE Tariff, PNE had no control over ISO-NE’s actions during this



process. Query: what would have happened if PNE instructed ISO-NE not transfer its load asset
to PSNH? Most certainly, ISO-NE would have ignored PNE and proceeded under the
unambiguous terms of the ISO-NE Tariff. ISO-NE’s actions on PNE’s behalf are analogous to a
trustee managing property for a beneficiary’s benefit. Like a trustee, who holds property in trust
for a beneficiary but who is ultimately guided in her duties by the terms of trust, ISO-NE was
ultimately guided by the terms of ISO-NE tariff, which expressly governed what must occur
upon a supplier’s default. PSNH admits that “[control]. . . turns upon the principal manifesting
some continuous prescription of what the agent shall or shall not do.” PSNH Memorandum at 6

(quoting Dent v. Exeter Hosp., at 792) (emphasis added). This admission is fatal.

Finally, PSNH’s argument that PNE “acquiesced to the course of action that ISO-NE
would take as a result of suspension” does not pass muster. PNE’s knowledge that ISO-NE
would require PSNH to accept PNE’s load asset does not indicate that PNE somehow controlled
ISO-NE’s actions. To the contrary, PNE lost control of its load asset upon default. Moreover,
PSNH’s Memorandum makes it appear that PNE had a choice regarding default. Although PNE
did notify ISO-NE that it would waive its cure period, it was because the financial result was
inevitable at that point in time. PSNH is grasping at straws. Its agency argument is simply
another attempt to justify the unlawful imposition of Selection Charges on PNE. The facts are
simple. Neither PNE nor an authorized agent initiated or submitted the requisite supplier drop
transactions to PSNH. Under the plain and unambiguous terms of Section 2(a) of the PSNH

Tariff, PSNH had no right to impose the disputed Selection Charges on PNE.

Respectfully submitted,
PNE ENERGY SUPPLY, LLC




Dated: March 4, 2014~

By its Attorneys,

SHEEHAN PHINNEY BASS + GREEN,
PROFESSIONAL ASSOCIATION

By: /ﬁ%df)’ )

Christopher Col'e, Esquir|

Robert P. Cheney, Jr., Esquire
Sheehan Phinney Bass & Green, P.A.
1000 Elm Street, P.O. Box 3701
Manchester, NH 03105-3701

(603) 627-8223




